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§ 124.2 Associate Administrator for Mi-
nority Small Business and Capital
Ownership Development.

The Associate Administrator for Mi-
nority Small Business and Capital
Ownership Development (AA/
MSB&COD), who shall be an employee
in the competitive service or in the
Senior Executive Service, and a career
appointee, is responsible for the formu-
lation and execution of the policies and
programs under sections 7(j) and 8(a) of
the Small Business Act. The AA/
MSB&COD operates under the ultimate
supervision of, and is generally respon-
sible to, the Administrator of SBA.

§ 124.3 Division of Program Certifi-
cation and Eligibility.

The Division of Program Certifi-
cation and Eligibility (Division) within
the Office of Minority Small Business
and Capital Ownership Development
(MSB&COD) shall be responsible for
handling all matters relating to 8(a)
program eligibility, termination and
graduation from 8(a) program partici-
pation, and certifications of disadvan-
taged status for purposes of any pro-
gram or activity conducted under the
authority of section 8(d) of the Small
Business Act or any Federal law that
references such section. The Division,
headed by a Director who shall report
directly to the AA/MSB&COD, shall
have field offices within some or all of
the Agency’s regional offices.

§ 124.4 Commission on Minority Busi-
ness Development.

A Commission on Minority Business
Development (Commission) shall be es-
tablished pursuant to section 505 of the
Business Opportunity Development Re-
form Act of 1988 (Pub. L. 100–656). This
Commission is authorized to review all
Federal programs designed to promote
the development of minority-owned
businesses in order to ascertain wheth-
er the congressionally described goals
and purposes of such programs are
being realized.

§ 124.5 Violations.
Willful violation by an applicant for

admission to the section 8(a) program
or an applicant for participation in the
section 7(j) program or any of SBA’s
regulations governing these or its

other programs may result in the ap-
plicant’s denial of admission to the
program. The nature and severity of
any such violation will be considered
by the AA/MSB&COD in making a de-
termination on the admission of an ap-
plicant to the program.

§ 124.6 Penalties for misrepresenta-
tions and false statements.

(a) General. Section 16 of the Small
Business Act (15 U.S.C. 645) sets forth
penalties for false statements and mis-
representations.

(b) Misrepresentation of small business
or small disadvantaged business status.
The Business Opportunity Develop-
ment Reform Act of 1988 (Pub. L. 100–
656) increased the penalties for inten-
tional misrepresentation of small busi-
ness status or small disadvantaged
business status. Generally, section
16(d) of the Small Business Act pro-
vides that any person or entity that in-
tentionally misrepresents the status of
any concern or person as a ‘‘small busi-
ness concern’’ or ‘‘small business con-
cern owned and controlled by socially
and economically disadvantaged indi-
viduals’’ in order to obtain for him/her-
self or another any of the contracting
opportunities set forth in paragraph
(b)(1) of this section will be subject to
the penalties set forth in paragraph
(b)(2) of this section. The following
contracting opportunities are subject
to penalties for misrepresentation de-
scribed in this section:

(1)(i) A prime contract to be awarded
pursuant to section 9 (Small Business
Innovation Research Program author-
ity) or section 15 (various small busi-
ness set-aside authorities) of the Small
Business Act;

(ii) A subcontract to be awarded pur-
suant to section 8(a) of the Small Busi-
ness Act;

(iii) A subcontract that is to be in-
cluded as part or all of a goal contained
in a subcontracting plan required pur-
suant to section 8(d) of the Small Busi-
ness Act; or

(iv) A prime or subcontract to be
awarded as a result, or in furtherance,
of any other provision of Federal law
that specifically references section 8(d)
of the Small Business Act for a defini-
tion of program eligibility.
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(2) The following penalties apply for
violations of this section:

(i) A fine of not more than $500,000 or
by imprisonment for not more than 10
years, or both;

(ii) The administrative remedies pre-
scribed by the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801–
3812) and implementing regulations in
part 142 of this chapter;

(iii) Suspension and debarment as
specified in 13 CFR part 145 of subpart
9.4 of the Federal Acquisition Regula-
tion (FAR) (48 CFR subpart 9.4), or any
successor regulation, on the basis that
such misrepresentation indicates a
lack of business integrity that seri-
ously and directly affects the present
responsibility of a person or entity to
transact business wtih the Federal gov-
ernment; and

(iv) Ineligibility for participation in
any program or activity conducted
under the authority of the Small Busi-
ness Act or the Small Business Invest-
ment Act of 1958 (15 U.S.C. 661, et seq.)
for a period not to exceed 3 years.

(c) Misrepresentation concerning com-
pliance with competitive mix targets. Sec-
tion 16(f) of the Small Business Act, as
amended by Public Law 100–656, im-
poses the penalties set forth in para-
graph (b)(2) of this section on any per-
son or entity that falsely certifies past
compliance with the requirements of
section 7(j)(10)(I) of the Small Business
Act which deals with competitive busi-
ness mix and attainment of business
activity targets (see § 124.312).

§ 124.7 Restrictions on fees for appli-
cant and Participant representa-
tives.

(a) General. The compensation re-
ceived by any agent or representative
of an 8(a) applicant or Program Partic-
ipant for assisting the applicant in ob-
taining 8(a) certification or for assist-
ing the Program Participant in obtain-
ing 8(a) contracts must be reasonable
in light of the service(s) performed by
the agent or representative.

(b) Contingent fees. Payment of a con-
tingent fee for assisting a Program
Participant in obtaining any 8(a) con-
tract is generally prohibited as con-
trary to public policy, but is permitted
if the payment is made by a Program
Participant to a ‘‘bona fide employee’’

or a ‘‘bona fide agency,’’ as defined by
the FAR, 48 CFR subpart 3.4, and
§ 124.100.

[54 FR 34712, Aug. 21, 1989, as amended at 55
FR 34902, Aug. 27, 1990; 60 FR 29974, June 7,
1995]

§ 124.100 Definitions.

Alaska Native means a citizen of the
United States who is a person of one-
fourth degree or more Alaskan Indian
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Eskimo, or Aleut blood, or a
combination thereof. The term in-
cludes, in the absence of proof of a min-
imum blood quantum, any citizen who
is regarded as an Alaska Native by a
Native village or Native group and
whose father or mother is regarded as
an Alaska Native.

Alaska Native Corporation means any
Regional Corporation, Village Corpora-
tion, Urban Corporation, or Group Cor-
poration organized under the laws of
the State of Alaska in accordance with
the Alaska Native Claims Settlement
Act, as amended (43 U.S.C. 1601, et seq.)

Application or 8(a) application means
all forms and attachments required by
SBA to be completed by an applicant
for the 8(a) program for the purpose of
establishing program eligibility.

Bona fide agency means an estab-
lished commercial or selling agency,
maintained by a contractor (or sub-
contractor where SBA is the contrac-
tor) for the purpose of securing busi-
ness that neither exerts nor proposes
to exert improper influence to solicit
or obtain government contracts nor
holds itself out as being able to obtain
any government contract or contracts
through improper influence.

Bona fide employee, means a person,
who is employed by a contractor (or
subcontractor where SBA is the con-
tractor) and subject to the contrac-
tor’s, (or where SBA is the contractor,
the subcontractor’s) supervision; con-
trol as to time, place, and manner of
performance; and who neither exerts
nor proposes to exert improper influ-
ence to solicit or obtain government
contracts nor holds himself/herself out
as being able to obtain any government
contract or contracts through im-
proper influence.

VerDate 06-MAR-97 10:57 Mar 13, 1997 Jkt 174036 PO 00000 Frm 00233 Fmt 8010 Sfmt 8010 E:\CFR\174036.050 174036


		Superintendent of Documents
	2010-10-28T17:34:21-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




